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Abstract

This study aims to examine the gender dynamics in the implementation of basadosa sanctions
for adultery cases in Sintang Regency, West Kalimantan. The study uses a qualitative research
methodology. A descriptive-analytical approach will be applied to explore how these
sanctions are implemented on male and female offenders, with a focus on gender differences
and their impacts. This research will analyze the distinctions in the application of basadosa
sanctions and the social, psychological, and economic consequences experienced by male and
female offenders. The findings of this study regarding the application of basadosa sanctions
in adultery cases in Sintang Regency, West Kalimantan, reveal significant gender inequality,
with women often receiving harsher social sanctions compared to men. Social ostracism and
humiliation are more frequently experienced by women, leading to more severe psychological
and social impacts for them. This occurs due to social norms that view women as the
guardians of family honor, while men are more often given leniency or forgiveness. The
implications of this research provide critical insights into the influence of basadosa sanctions
in reinforcing or challenging gender inequality, as well as providing policy recommendations
to promote gender equality in the application of customary law.
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Abstrak

Penelitian ini bertujuan untuk mengkaji dinamika gender dalam penerapan sanksi basadosa terhadap kasus
gina di Kabupaten Sintang, Kalimantan Barat. Penelitian ini menggunakan pendekatan metodologi
penelitian kualitatif. Pendekatan deskriptif-analitif akan diterapkan untuk mengeksplorasi bagaimana
sanksi ini diterapkan pada pelaku laki-laki dan perempuan, dengan fokus pada perbedaan gender dan
dampaknya. Penelitian ini akan menganalisis perbedaan dalam penerapan sanksi basadosa, serta dampak
sosial, psikologis, dan ekonomi yang dirasakan oleh pelakn pria dan wanita. Temuan penelitian ini tentang
penerapan sanksi basadosa terhadap kasus gina di Kabupaten Sintang, Kalimantan Barat, memperlibatkan
ketidaksetaraan gender yang signifikan, dengan perempuan sering kali menerima sanksi sosial yang lebib
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keras dibandingkan laki-laki. Sanksi berupa pengucilan sosial dan penghinaan lebib banyak dialami oleh
perempuan, yang menyebabkan dampak psikologis dan sosial yang lebih berat bagi mereka. Hal ini terjadi
karena adanya norma sosial yang memandang perempuan sebagai penjaga kehormatan kelnarga, sementara
laki-laki lebil sering diberikan keringanan atan pengampunan. Implikasi penelitian ini memberikan
wawasan Rritis mengenai pengarub sanksi basadosa dalam memperkuat atau menantang ketidaksetaraan
gender, serta memberikan rekomendasi kebijakan untuk  mempromosikan kesetaraan gender dalam

penerapan hukum adat.

Kata Kunci: Kesetaraan Gender, Sanksi Adat, Kasus Perginahan

Introduction

The customary law of adultery (basadosa) is a
traditional regulation that serves as a guideline for
addressing moral violations within the Malay
community of  Sintang  Regency, West
Kalimantan.' This law categorizes adultery into
two main types: adultery for occupational
purposes and adultery based on mutual consent,
each subject to different assessments and
sanctions. Perpetrators of adultery are sanctioned
with customary fines, the amounts of which are
determined by the customary council following an
official hearing.> These fines are divided into
several categories, including supan kampung fines,
aimed at restoring the reputation of the
community tarnished by the act; supan orang tna
fines, as a form of respect and apology to the
family of the perpetrator; and supan terhadap istri tna
fines, imposed if the male perpetrator is already
married. In cases where the female perpetrator
becomes pregnant, the male is obligated to bear
the living expenses of the woman and the child as
part of his responsibility. This sanction system not
only focuses on punishment but also reflects
efforts to restore social harmony and ensure the
rights of affected parties. However, the dominance
of financial penalties raises questions about their
effectiveness in deterring repeat offenses,

especially when compared to alternative sanction
systems such as those prescribed in Islamic law.

In the context of gender equality, the
implementation of basadosa customary law
presents considerable challenges. Women often
find themselves more vulnerable to the
consequences of these violations, whether social,
psychological, or economic. In cases of pregnancy,
women bear the heavy burden of social stigma and
additional responsibilities as single parents if male
perpetrators fail to fulfill their obligations.
Meanwhile, men are typically subjected only to
material penalties, which, although binding under
customary law, do not impose social consequences
equivalent to those experienced by women. This
reveals a potential gender disparity in the
enforcement of customary sanctions, where
women are disproportionately subjected to social
discrimination compared to men.” On the other
hand, Islamic law imposes strict sanctions without
gender distinction, prescribing stoning for
adulterers who are married and 100 lashes plus one
year of exile for those who are unmarried. This
approach aims to uphold equal justice for all
offenders without gender bias. The fundamental
differences between customary law and Islamic
law in regulating adultery highlight the dynamic
interaction between local and universal values that
need harmonization. Further studies are needed
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Wagner, “Perempuan Dayak Dalam Peran Menjaga
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https://doi.otg/10.57250/ajsh.v4i1.308.
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to evaluate how basadosa customary law can be
adapted to align more closely with the principles
of gender equality without losing its essence and
relevance as a local regulation that preserves social
harmony within the Malay community of Sintang.
Integrating universal values of justice into this
customary law could be a strategic step toward
creating a more inclusive and equitable legal
system.”

The customary law of basadosa applied in
Sintang Regency serves as a tool to maintain the
social order deemed moral and in accordance with
the prevailing norms in the local Malay
community. However, in  practice, the
enforcement of this law often results in imbalances
in the treatment of male and female perpetrators,
particularly in cases of adultery. Under basadosa, the
sanctions imposed on adulterers consist of fines
whose amounts vary depending on the type of
violation, ¢ whether based on work or mutual
consent. Although this customary law aims to
uphold justice,’ in reality, women often bear much
heavier social and psychological consequences
than men. Women involved in adultery are often
confronted with social stigma that destroys their
reputation and  relationships  within  the
community,’ while men are typically only subject
to financial penalties without any binding social
repercussions.” This condition creates inequality
that further detetiorates women's position in the
social structure and reinforces gender-based
injustice. Therefore, a thorough evaluation of the
enforcement of basadosa is necessary to align it with
the evolving understanding of gender equality and
provide fairer solutions for all parties, regardless of
gender."
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The aim of this research is to critically analyze
the implementation of basadosa sanctions for
adulterers in the Malay community of Sintang
Regency, with a focus on gender equality. This
study aims to identify in detail the differences in
treatment between men and women in the
application of customary sanctions, as well as
explore the extent to which gender justice
principles are applied in basadosa. Additionally, this
research will compare the concepts found in
basadosa law with Islamic law, which emphasizes
equality in the handling of adultery cases, where
sanctions do not distinguish between genders.
This study will also evaluate the social and
psychological impacts of the customary sanctions
on women, who often experience more intense
social pressure within the community. With these
objectives, this research is expected to make a
significant contribution to the understanding of
how basadosa can evolve to create a balance
between local traditions and broader gender
equality principles. This research will also offer
recommendations for the development of more
inclusive and just policies in the enforcement of
customary law, as well as contribute to the
empowerment of women in the Malay community
of Sintang Regency.

Method

This study employs a qualitative method with
a descriptive-analytical approach to explore gender
dynamics in the implementation of basadosa
sanctions for adultery cases in Sintang Regency.
The primary focus of this research is to understand
the social, psychological, and economic impacts of
these sanctions on men and women and to analyze
how customary law shapes gender inequality in
practice. Data is collected through in-depth

5> F. Redhwan Karim, “Rethinking Women’s Dress
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interviews, participant observation, and the
analysis of legal and customary documents.
Interviews will be conducted with customary
leaders, community figures, individuals who have
experienced basadosa sanctions, as well as
academics or legal practitioners familiar with this
issue. A purposive sampling technique is used to
ensure that participants have direct relevance to
the research topic, while snowball sampling is
applied to identify respondents who may be harder
to reach but possess in-depth experience related to
these sanctions. Participant observation will be
carried out in communities that still enforce
basadosa to gain firsthand insights into the
customary law enforcement process and the
community's social response to adultery violations.
Additionally, document analysis will include an
examination of customary legal texts, case records,
and Islamic legal references to compare gender
justice principles in both legal systems.

Data analysis is conducted thematically by
identifying  key patterns from interviews,
observations, and relevant documents. Thematic
categorization focuses on gender justice, socio-
economic impacts, and the differential treatment
of men and women in the implementation of
basadosa sanctions. Additionally, a comparative
analysis is carried out by examining the application
of customary law in relation to the principles of
justice in Islamic law, to assess the extent to which
customary law considers gender equality. To
enhance the credibility of the study,
methodological triangulation is employed by
comparing data from multiple sources, alongside
member checking, where feedback from
participants is sought to validate the research
findings. Further validation is conducted through
peer debriefing with scholars specializing in
customary law and gender studies. From an ethical
perspective, all participants will be clearly
informed about the research objectives and
process, and they will have the right to provide
informed consent before participating in
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interviews. This study adheres to the principle of
non-maleficence, ensuring that the research does
not cause any social, psychological, or legal harm
to participants. Through this approach, the study
aims to contribute to the development of more
inclusive and gender-equitable policies within the
customary legal system while providing deeper
academic insights into the dynamics of gender
inequality in culturally-based legal practices.

Results and Discussion

Gender Disparities in Customary Sanctions for
Adultery in the Malay Tribe

The customary sanctions for adultery in the
Malay Tribe in Sintang, West Kalimantan, often
reveal a significant gender disparity in the treatment
of male and female offenders. Although customary
law is theoretically expected to apply equally, in
practice, there is a clear gender imbalance in its
implementation. For male offenders,'" customary
sanctions ate typically lighter,'” and their social
status is not significantly affected. This is due to
social norms that regard men, especially in
patriarchal societies, as holding higher positions."
In contrast, women involved in adultery cases
often face much harsher consequences. Social
sanctions such as exclusion, humiliation, and
negative stigma can severely affect their social and
life. ‘This

tends to

economic because the

happens

community hold women more
accountable for the occurrence of adultery, even
though male offenders often play a significant role.
This inequality shows that customary law, in
practice, favors men and does not provide equal
protection for women. In many cases, women are
more easily ostracized or blamed for damaging the
family's honor, while men are often forgiven or
receive lighter sanctions. Therefore, reforms in

customary law are necessary to ensure that both

" Yahaya Ibrahim Abikan, “Examining the
Admissibility or Otherwise of Evidence Generated from
Closed-Circuit Television (CCTV) and Deoxyribonucleic
Acid (DNA) Test as Means of Proof of Zina Under Islamic
Law,” Al-Manabij: Jurnal Kajian Hukum Islam 17, no. 1 (May
5, 2023): 83-96, https://doi.org/10.24090/mnh.v17i1.8172.
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Penetapan Sanksi Adat Tindak Pidana Zina Dalam
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Studies 2, no. 1 (June 11,  2023):  33-48,
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13 Rizqa Febry Ayu, ““Iddah Wanita Hamil Karena
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men and women involved in adultery cases are
treated more fairly, eliminating the gender bias in

the resolution of such cases.'
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Figure 1. Gender Gap in Social Legal Treatment
of Adultery Cases in Sintang Malay Society

Social views on women's dignity in adultery
cases within the Malay community in Sintang, West
Kalimantan, often result in more detrimental
consequences for women than for men. In many
cases, women involved in adultery are seen as
individuals who have betrayed social norms and
disrupted community morality."” This causes them
to face much harsher social sanctions, such as
exclusion or rejection by society.'® The negative
stigma attached to these women not only damages
their reputation but also creates significant
difficulties in their social and economic lives
following the incident."” Meanwhile, men involved
in adultery are often given warnings or pardoned,
as they are perceived as less responsible or because
their role is still seen as dominant in the social

Vol. 8, No. 2, July - December 2024

structure.'® However, under customary law, both
male and female offenders should be treated
equally and justly. This disparity in treatment leads
to deeper social discrimination against women,
which calls for special attention in the reform of
customary law to ensure more just and equal
protection for women involved in adultery cases. A
fairer and gender-sensitive approach to customary
law would help reduce the social stigma and
provide better protection for the dignity of women
within the community.

Customary law in the Malay tribe of West
Kalimantan plays a significant role in regulating
social behavior, including the enforcement of
sanctions for adultery.” While the intention of
customary law is to uphold social order and protect
community values, its application has the potential
to either reduce or reinforce gender inequality.
Historically, customary law has often reinforced
patriarchal norms, treating men and women
differently in the enforcement of sanctions. For
instance, in cases of adultery, women are more
likely to face harsh social and legal consequences,
while men may be forgiven or receive lighter
sanctions. This differential treatment reinforces the
idea that men are the dominant figures in the social
structure, and their actions are more easily
overlooked, while women's behavior is held to
stricter standards. However, there is a growing
acknowledgment within the community that such
practices do not serve the interests of gender
equality. Some reformists argue that customary law
can be a tool for reducing gender discrimination if

14 Mutiara Fahmi et al., “Punishment for Zina
Muhsan Offenders in Aceh Qanun No. 6 of 2014 in the
Perspective of Figh Al-Siyasah,” Samarab: Jurnal Hukum
Kelnarga Dan Hukum Islam 6, no. 1 (June 27, 2022): 3406,
https://doi.org/10.22373 /sjhk.v6i1.13363.

15 Nqobizwe Mvelo Ngema and Desan Iyer,
“Extra-Marital Child (Walad Al Zina) and His Right to
Maintenance (Nafagah): A Comparason of Islamic Law and
South African Common Law,” _Academic Journal —of
Interdisciplinary  Studies 12, no. 2 (March 5, 2023): 253,
https://doi.otg/10.36941/ajis-2023-0046.

16 Siti Maimunah et al., “Effectiveness Knowledge
of the Prohibition of Zina in Islam towards Pre-Matriage Sex
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Bali Medijcal Jonrnal 12, no. 3 (September 21, 2023): 2805-7,
https://doi.otg/10.15562/bmj.v12i3.4353.

17 Melanie Rae Perez, “Rape under Islamic Law:
The Confusing Classification of Zina and Limitations in
Getting Justice,” The International Journal of Religion and
Spirituality  in Society 15, no. 1 (2024): 43-50,
https://doi.org/10.18848/2154-8633/CGP/v15i01/43-56.

18 Budi Kisworo, “Tuduhan Berzina (Qazfu Al-
Zina) Dalam Kajian Teologis Dan Sosiologis,” A/-Istinbath :
Jurnal Hukum Islam 5, no. 1 (May 9, 2020): 105,
https://doi.otg/10.29240/jhi.v5i1.1433.

19 Ahmad Muhajir, “Interview,” 2024.
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it evolves to reflect more equitable values. They

propose  revising  certain  practices  and
reinterpreting the roles of both men and women in
adultery cases to create a more balanced and just
system. These reforms would involve shifting the
focus of customary law from reinforcing
patriarchal views to upholding fairness and gender
equality, where both men and women are treated
equally, and their rights are protected without bias.
Therefore, while the customary legal system has
historically contributed to gender inequality, it has
the potential to be reformed into a more
progressive and inclusive system that works

towards minimizing gender-based discrimination.

The resolution of adultery cases within the
customary legal framework of the Malay tribe in
Sintang is deeply influenced by the participation of
the community in decision-making processes,
particularly ~ through  traditional  councils
(musyawarah adat). These councils play a crucial
role in addressing cases of adultery, as they provide
a platform for the community to voice opinions,
share perspectives, and reach a consensus on how
to resolve disputes. The involvement of both
parties—the accused and the accuser—in the
deliberations is fundamental to the customary law
process. However, while this system is designed to
be inclusive, the question arises as to whether it
adequately considers gender equality in its
decision-making processes. In practice, the
outcomes of these discussions often reflect the
patriarchal biases prevalent in the community,
leading to decisions that may unfairly favor men.
Women, who are typically viewed as the primary
bearers of responsibility in cases of adultery, may
be subjected to greater social stigma and harsher
sanctions, while men are often given more lenient
treatment. *° This disparity arises from the

traditional social roles assigned to men and

Vol. 8, No. 2, July - December 2024

women, where men's authority and status atre
privileged, and women's actions are scrutinized
more heavily.” To address this, there is a need for
reforms in the way musyawarah adat operates,
ensuring that the deliberations are conducted in a
manner that actively promotes gender equality.
This could involve incorporating gender-sensitive
perspectives into the decision-making process,
educating community members about the
importance of treating both men and women
equally, and ensuring that decisions are made
based on fairness rather than traditional gender
biases. Additionally, the involvement of women's
voices in these discussions is essential to ensure
that their rights and dignity are adequately
represented, thus fostering a more equitable
resolution process that takes into account the
rights and responsibilities of both parties without
gender-based discrimination. Ultimately,
transforming the musyawarah adat into a more
inclusive and gender-conscious forum will
contribute to achieving a fairer and more balanced

resolution of adultery cases.

Social Sanctions for Women in Adultery Cases
in the Malay Tribe

Adultery cases in the Malay community in
West Kalimantan have far more severe social
consequences for women compared to male
offenders. Social sanctions imposed on women
often involve exclusion and humiliation that
tarnish their reputation and social standing within
the community.” This exclusion can manifest as
being barred from social interactions, being
expelled from family or friendship circles, and
experiencing a significant drop in social status.
Women involved in adultery are often perceived as
having dishonored the family, which impacts their
position in an already highly patriarchal social
structure. This treatment contrasts sharply with

20 Muhammad Heidi, “Interview,” 2024.

21 Stephen K. Wegten et al., “Gender Inequality in
Russia’s Rural Informal Economy,” Communist and Post-
Communist - Studies 50, no. 2 (June 1, 2017): 87-98,
https://doi.org/10.1016/j.postcomstud.2017.05.007.
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22 Nomusa Makhubu, ““This House Is Not for
Sale’: Nollywood’s Spatial Politics and Concepts of ‘Home’
in Zina Saro-Wiwa’s Art,” African Arts 49, no. 4 (December
2016): 58-069, https://doi.org/10.1162/AFAR_a_00314.
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that of men, who, despite being involved in the

same act, often do not face similar social
consequences. Men in this culture are frequently
given leniency or even forgiven, due to their
dominant role as heads of the family and as men
in society. As a result, women involved in adultery
not only face harsher legal sanctions but also bear
the heavy burden of social stigma that can damage
their personal and economic lives. They often feel
isolated and find it difficult to continue their lives
after such incidents, as many social and economic
opportunities are closed off to them due to
society’s condemning view. This is why reforming
customary law to be more gender-sensitive is
crucial, ensuring that women receive fairer

protection and are not victimized by unequal social

norms.
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Figure 2. Legal Gaps Faced by Women in
Adultery Cases in Sintang Malay Society

In the customary law system prevalent in the
Malay 23 West
Kalimantan, women often do not receive fair

community, particularly in
social protection in adultery cases, especially when
compared to men. While customary law aims to
maintain social harmony and protect the integrity
of the community, in many cases, the protection
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offered to women in such situations is limited and
often exacerbates their position. While customary
law acknowledges the importance of safeguarding
family honor, women involved in adultery are
often seen as having disrupted broader moral and
social values, making them more accountable for
the act. This treatment not only results in harsh
social sanctions but also frequently overlooks
women's rights to receive protection equal to that
of men. In many cases, women are not given the
opportunity to defend themselves or receive
assistance in dealing with the social stigma
attached to them. This shows that the customary
law system, in its current form, reinforces social
injustices for women rather than providing fair
and equitable solutions. Therefore, reform is
needed in the social protection system to ensure
that women have equal access to legal and social
protection. A revised, more inclusive, and gender-
just customary law system could offer women
better protection, including the right to be
respected and treated fairly, without bearing the
heavy social burden imposed by existing gender

stereotypes.

The economic consequences for women
involved in adultery cases within the Malay
community in West Kalimantan can be profound,
as customary sanctions often exacerbate their
financial dependence. Customary law, in its

sanctions, >

enforcement of social * places a
significant burden on women, both in terms of
direct financial costs and long-term economic
difficulties. One of the primary ways this manifests
is through the administrative costs associated with
resolving such cases. Women, who are typically
less economically independent than men in these

communities,” may face difficulty affording the

2 Ruth  Jackson et al, “Landscape
Multifunctionality in (and around) the Kafa Biosphere
Reserve: A Sociocultural and Gender Perspective,” Landscape
Research 46, no. 1 (January 2, 2021): 50-063,
https://doi.org/10.1080/01426397.2020.1831460.

2 Oluwakemi D. Udoh, Sheriff F. Folarin, and
Victor A. Isumonah, “The Influence of Religion and Culture
on Women’s Rights to Property in Nigeria,” ed. Emmanuel
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O Amoo, Cogent Arts & Humanities 7, no. 1 (January 1, 2020):
1750244,
https://doi.org/10.1080/23311983.2020.1750244.

2 Tamer Koburtay, Jawad Syed, and Radi Haloub,
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fees related to the adjudication of the case, such as
court fees or other expenses related to the
mediation process. Additionally, when a woman is
ostracized or excluded from her family or
community as part of the social sanctions, she
loses valuable social networks that may have
otherwise provided economic support. This not
only affects her day-to-day livelihood but can also
lead to significant difficulties in providing for her
children, especially if there are children born from
the adulterous relationship. The financial burden
of raising a child in such a context can be
overwhelming, as the woman may be left without
the necessary resources or social support to ensure
for her child.
Furthermore, customary law often places the

a stable and secure future
responsibility for raising children on the mother,
particularly when the father’s involvement is
minimal or absent, which only amplifies the
financial strain on the woman. The economic
dependency created by these traditional sanctions
reinforces gender inequality, making it essential to
critically assess the economic implications of
customary law and its impact on women's
autonomy. Reforming these practices is crucial to
ensure that women are not economically
marginalized or penalized by a legal system that
disproportionately burdens them in cases of

adultery.”

The empowerment of women within the
framework of customary law,” particularly in
adultery cases, is a complex yet crucial issue that
requires a careful balance. In many cases, the
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existing customary legal processes tend to
marginalize women, reinforcing their secondary
status in society rather than offering them the
chance to actively participate in their own defense
or resolution of the case. To truly empower
women, it is necessary for the customary law
system to be reformed in a way that gives women
a more prominent role in the resolution process,
ensuring their voices are heard and their rights are
protected. Women involved in adultery cases
should be given equal opportunities to engage in
the customary law proceedings, allowing them to
present their perspectives, seek advice, and be
active participants in negotiations. This would not
only enhance their autonomy but also reduce the
stigma they face in the process, as their
involvement in the decision-making would be

28

recognized as legitimate and important.

However, in order to prevent further
marginalization, it is essential that the customary
law system does not continue to operate within a
patriarchal ~ framework where women are
predominantly seen as
* One
empowerment is by involving women in the

that

passive subjects of

judgment. way to achieve this

deliberative councils (musyawarah adat)
decide the outcomes of such cases, ensuring that
women have representation in the decision-
making processes. ' Additionally, educating
community members, particularly the elders and
leaders within the community, about the
importance of gender equality and fair treatment

can help shift the focus from blaming women to
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acknowledging the shared responsibility in cases of
adultery. This reform would not only empower
women but also lead to a more equitable and just
customary legal system that works to protect the
rights and dignity of both men and women,
without perpetuating traditional gender biases.
Ultimately, women’s empowerment in these
processes would pave the way for a more inclusive
society, where women are treated with fairness,
respect, and equality, even in the context of

socially sensitive issues like adultery.

Reform of Customary Sanctions to Achieve
Gender Justice in the Malay Community
Changes in customary sanctions in the Malay
community, particularly related to adultery cases,
are crucial for achieving better gender justice.”
The current customary law tends to show
inequality in the application of sanctions against
women and men involved in adultery.”” The social
sanctions that are harsher and more damaging for
women, such as ostracism and humiliation, cause
them to face much heavier consequences
compared to men who are involved in the same
act. In many communities, women are considered
primarily responsible for maintaining family
honor,” while men are often given leniency or
even forgiven. This creates inequality that worsens
women's position in an already highly patriarchal
social structure. Reforms in customary law are
necessary to eliminate these discriminatory
practices, emphasizing fair protection for both
parties, regardless of gender. By adopting the
principle of gender equality in the application of
adultery sanctions, society can create a legal system
that is more inclusive, protecting the interests of

the family and the community while also
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respecting the rights of individuals, both men and
women. One approach that could be considered is
the introduction of more balanced sanctions that
prioritize rehabilitation and mediation efforts,
rather than just social punishment that exacerbates
inequality. Such reform would be an important
step toward improving the condition of women in
customary societies and ensuring that they receive
protection equal to that of men.

The views of religious leaders on the gender
inequality that may arise in customary law are
crucial to understanding the challenges and
solutions that can be applied in customary law
reform. Many religious leaders emphasize the
importance of justice in society, which includes
equal treatment for men and women in various
aspects of life, including customary law.> Some
religious leaders argue that gender inequality in
customary law is often influenced by
misconceptions about religious teachings and
long-standing cultural traditions.” They believe
that, for instance, in Islam, the rights and
responsibilities of men and women are essentially
balanced, and there is no religious basis for
unequal treatment in cases such as adultery.
Therefore, they encourage the implementation of
more just and equal principles of Sharia, which do
not consider gender as a factor in determining
punishment or sanctions. Other religious leaders
propose that the customary law practiced in the
community be adjusted to align with more modern
religious teachings that are responsive to
contemporary social issues, such as gender
equality. They support changes in the customary
legal framework that would allow for better

protection for women, ensuring that they are not
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harmed by social norms that are gender-biased. In
this regard, it is important for religious leaders to
educate the community about the concept of
justice in religion, which emphasizes equal
treatment and respect for the dignity of every
individual, regardless of gender. Thus, these
proposed improvements could contribute to
creating a more just customary legal system that
aligns with broader gender justice values, while
also enhancing the welfare and dignity of women

in customary societies.”

Integrating gender equality values into the
process of customary law is essential to ensure that
no party faces discrimination, particularly in cases
of adultery. Customary law has long been a
reflection of societal norms, and in many
communities, these norms have been shaped by
patriarchal structures that inherently favor men
over women. To address this, gender equality
principles must be incorporated into the very
fabric of the customary legal system. One of the
key steps toward achieving this goal is to ensure
that both men and women are treated equally in
terms of responsibility, rights, and sanctions in
cases of adultery. In practice, this would mean
rethinking the social sanctions imposed on
women, which are often more severe than those
While
traditionally places the burden of family honor on

imposed on men. customary law
women, this view must be challenged to reflect a
more equitable distribution of responsibility. By
incorporating the idea of shared responsibility for
maintaining family integrity, both men and women
would be held equally accountable for their
actions. Moreover, ensuring that women have an
active role in legal proceedings and decision-

making processes related to adultery cases would

Vol. 8, No. 2, July - December 2024

foster an environment where both genders are

empowered. '

This could include providing
women with the opportunity to participate in
deliberative councils (musyawarah adat), where
decisions are made about penalties or mediation.
Additionally, customary law should be flexible
enough to adapt to changing gender norms and
offer avenues for reform, ensuring that gender
equality is not just a theoretical concept but a
practical reality within the legal system. By
embedding these values into the legal framework,
discriminatory practices would be gradually
dismantled, paving the way for a more just and
balanced society where both men and women

receive equal treatment under the law.

Local wisdom plays a vital role in shaping the
values and principles that govern communities,
and its relevance in supporting gender equality,
especially in the resolution of adultery cases,
cannot be overstated. The Malay community, like
many other indigenous cultures, has a rich
tradition of local knowledge and values that could
be harnessed to support gender equality. These
traditions, often  passed down  through
generations, include strong principles of mutual
respect, justice, and community cohesion. If
applied thoughtfully, these values can contribute
significantly to a more gender-sensitive approach
to customary law. In the context of resolving
adultery cases, local wisdom can be used to
highlicht  the

accountability, and the equal treatment of both

importance ~ of  fairness,
genders. For example, some Malay adat traditions
already emphasize the need for mediation and
reconciliation over punitive measures. ** These
practices can be adapted to promote a more
equitable approach, ensuring that both parties are
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treated fairly and without bias. Local wisdom can
also emphasize the need for men and women to
work together for the well-being of the family and
traditional

the community, moving beyond

notions of male dominance and female
subordination. ” In doing so, it provides a
framework for resolving conflicts that is rooted in
respect for human dignity and equality. By
integrating these principles into the customary law
system, the community can shift toward a more
gender-just society, where the resolution of
disputes, including adultery cases, is handled in a
way that upholds the rights and dignity of both
men and women." This process of reinterpreting
local wisdom in light of contemporary gender
equality norms can serve as a model for other
communities seeking to reconcile tradition with

modern values of justice and equality.*

Conclusion

This study highlights the urgent need to
integrate gender equality into the application of
customary sanctions for adultery within the Malay
community in West Kalimantan. The findings
reveal significant gender disparities in customary
law, where women disproportionately suffer
severe social consequences such as public
humiliation, ostracism, and loss of dignity, while
men often receive more lenient treatment. These
inequalities are deeply rooted in patriarchal
traditions that place the burden of family honor
primarily on women, reinforcing structural gender
imbalances. This study underscores the necessity
for customary legal mechanisms to evolve,
ensuring gender-neutral sanctions that emphasize
rehabilitation and than

reconciliation rather

punitive measures. A reformed legal system based
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on gender justice would uphold the dignity of all
individuals, ensuring that adultery sanctions are
applied fairly regardless of gender. Furthermore,
this research highlights the importance of
integrating contemporary gender theories into the
reform process, as these theories provide valuable
insights into eliminating discriminatory practices
and fostering a more equitable customary legal

framework.

One of the key findings of this study is the
crucial role of religious leaders in advocating for
gender equality within customary law. While
Islamic teachings emphasize justice, fairness, and
equal treatment for both men and women,
traditional interpretations of customary law often
diverge from these principles, leading to
discriminatory enforcement. Religious leaders can
serve as influential agents of change by promoting
interpretations of justice that transcend patriarchal
biases and fostering community acceptance of
legal reforms. To bridge the gap between
customary law and gender equality, collaboration
among religious leaders, legal scholars, and
concrete

should
implement structured educational programs to

policymakers is essential. As a

recommendation, local governments
raise awareness of gender justice within customary
legal systems, accompanied by community-based
dialogues to facilitate gradual societal acceptance
of legal reforms. Further research should explore
the practical challenges of implementing these
reforms, including resistance within communities,
the role of local governance in shaping legal
practices, and the effectiveness of educational
attitudes.

initiatives  in societal

Additionally,

shifting

examining the intersection of
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customary law with national and international
human rights standards could provide a broader
perspective on the pathways toward a more just
and inclusive legal system.
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